U.S. Department of the Interior
Office of Inspector General

AUDIT REPORT

AWARD AND ADMINISTRATION OF
CONTRACT NO. 1425-2-CC-40-12260
WITH ENVIRONMENTAL CHEMICAL
CORPORATION RELATED TO THE SUMMITVILLE
MINE SITE CLEANUP,
BUREAU OF RECLAMATION

REPORT NO. 96-1-313
MARCH 1996

The nonpublic version of this report contains proprietary
information that is exempt from disclosure under the Freedom of
Information Act. This public version of the report, therefore, has

been edited to delete the proprietary information. In all other
respects, this report is identical to the nonpublic version.

moond]




United States Department of the Interior

OFFICE OF THE INSPECTOR GENERAL
Washington, D.C. 20240

MAR 21 1986
MEMORANDUM
TO: The Secretary i 2_\\\
FROM: Wilma A. Lewis

Inspector General

SUBJECT SUMMARY: Finad Audit Report for Your Information - “Award and
Administration of Contract No. 1425-2-CC-40-12260 With
Environmental Chemical Corporation Related to the
Summitville Mine Site Cleanup, Bureau of Reclamation”
(No. 96-1-313)

Attached for your information is a copy of the subject final report.

In December 1992, the Environmental Protection Agency selected the Bureau of
Reclamation to assist in the cleanup of the Summitville Mine site because the
Bureau aready had a firm under contract, Environmental Chemical Corporation,
that the Agency believed could provide the necessary services and because the
Agency believed that the Bureau had the necessary contract management resources
to administer the contract The Bureau's contract with the Corporation, enacted in
July 1992, had been awarded under the Small Business Administration’s section 8(a)
program for socially and economically disadvantaged contractors. The purpose of
" the contract was:to provide assistance to the Bureau in the cleanup of various
hazardous waste sites (Summitville was not part of this contract) and was for an
amount not to exceed $500,000. After entering into agreements with the Agency, the
Bureau and the Small Business Administration executed nine delivery orders,
through September 14, 1995, for $69 million with the Corporation for work on the
Summitville cleanup project The total cost of the Summittville cleanup is estimated
at $120 million.

We concluded that the Bureau did not ensure that costs to the Government resulting
from the award of delivery orders under the contract were fair and reasonable. This
occurred because the Bureau did not (1) adequately evaluate the Corporation’s
proposed costs; (2) evaluate the efficiency and effectiveness of the Corporation’s
purchasing system; (3) and consider alternative contractors for portions of the
cleanup effort. As a result, the amount billed by the Corporation for the period
ending December 31, 1994, which was based on negotiated contract rates exceeded
actual costs by $5.3 million. This amount was in addition to profit negotiated into
contract prices. Further, we believe that, because the delivery orders for the



Summitville project were beyond the scope of the initial contract award, the Bureau
should have performed further analyses of the qualifications of the Corporation and
the method of procurement. For example, the fact that the Corporation
subcontracted most of the production work for three delivery orders, totaling $12.5
million, suggests that the Bureau may have had the opportunity to reduce costs by
contracting directly with the subcontractors, thereby avoiding the Corporation’s
overhead and profit on these orders,

Regarding contract administration, we found that the Bureau did not establish formal
written inspection procedures or document the Corporation’s performance to ensure
that hours, equipment, and materials billed were accurate and reasonable. Also, on
four occasion, the Bureau incurred costs on the Summitville cleanup project in
excess of funds that were authorized. Finally, the Bureau paid a fee to the
Corporation that may represent an unallowable interest payment or additional profit
that was not authorized under the contract.

In its response to a draft of our report the Bureau stated that the report did not
fully recognize the “potential catastrophic conditions’ and the ‘imperative nature’ of
the situation and disagreed with many of the report’s conclusions and 6 of our 10
recommendations. Based on the Bureau's response, we made revisions to the report
and three recommendations, considered four recommendations resolved and
implemented and requested the Bureau to provide a response to the revised
recommendations and to reconsider its response to the remaining three
recommendations.

If you have any questions concerning this matter, please contact me at (202) 208-
5745.

Attachment
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Memorandum

To: Assistant Secretary for Water and Science

From:  Judy Hamso'% éé? ?W
Ins

Acting Assista tor General for Audits

Subject:  Final Audit Report on the Award and Administration of Contract
No. 1425-2-CC-40-12260 With Environmental Chemical Corporation
Related to the Summitville Mine Site Cleanup, Bureau of Reclamation
(No. 96-1-313)

This report presents the results of our audit of the Bureau of Reclamation’s award
and administration of the portion of Contract No. 1425-2-CC-40-12260 with
Environmental Chemical Corporation pertaining to the cleanup of the Summitville
Mine site near South Fork, Colorado. The objective of the audit was to determine
whether the Bureau: (1) awarded delivery orders under the contract in accordance
with the Federal Acquisition Regulation and (2) adequately managed contract
activities and monitored contractor performance.

On July 7, 1992, the Bureau awarded a contract in an amount not to exceed $500,000
to the Corporation under the Small Business Administration’s Section 8(a) program
for socially and economically disadvantaged contractors. The purpose of the contract
was to provide assistance to the Bureau in the cleanup of various hazardous waste
sites. The Bureau was not involved in the cleanup of the Summitville Mine site at
the time the initial contract was awarded to the Corporation. In December 1992, the
Environmental Protection Agency selected the Bureau to perform the cleanup of the
site because the Bureau already had a firm under contract, the Corporation, that the
Agency believed could provide the necessary services. The Agency also believed that
the Bureau had the necessary contract management resources to administer the
project. Subsequently, the Bureau and the Small Business Administration executed
nine delivery orders with the Corporation for work on this project, under which the
Corporation reported $59 million of expenditures through June 30, 1995.

We concluded that the Bureau did not ensure that costs to the Government resulting
from the award of delivery orders under the contract were fair and reasonable. This
occurred because the Bureau did not: (1) adequately evaluate the Corporation’s
proposed costs; (2) evaluate the efficiency and effectiveness of the Corporation’s
purchasing system; and (3) consider alternative contractors for portions of the
cleanup effort. As a result, the amount billed by the Corporation for the period
ending December 31, 1994, which was based on negotiated contract rates, exceeded



actual costs by $5.3 million. This amount was in addition to profit negotiated into
contract prices for labor, overhead, and general and administrative expenses. We
believe that, if the Bureau had performed more thorough analyses of the
Corporation’s proposed costs and of the Corporation’s purchasing system, these
excess costs could have been avoided. Further, we believe that, because the delivery
orders for the Summitville project were beyond the scope of the initial contract
award, the Bureau should have performed further analyses of the qualifications of
the Corporation and the method of procurement. For example, the fact that the
Corporation subcontracted most of the production work for three delivery orders,
totaling $12.5 million, suggests that the Bureau may have had the opportunity to
reduce costs by contracting directly with the subcontractors, thereby avoiding the
Corporation’s overhead and profit on these orders.

Regarding contract administration, we found that the Bureau did not establish formal
written inspection procedures or document the Corporation’s performance to ensure
that hours, equipment, and materials billed were accurate and reasonable. Also, the
Bureau, on four occasions, incurred costs on the Summitville cleanup project in
excess of funds that were authorized. Finally, the Bureau paid a fee to the
Corporation that may represent an unallowable interest payment or additional profit
that was not authorized under the contract.

We made 10 recommendations to address weaknesses in the award of the delivery
orders and in the administration of contract activities.

On September 20, 1995, we discussed a preliminary draft of this report with officials
from the Bureau's Upper Colorado Region, who disagreed with the preliminary draft
findings. Regional officials stated that the deficiencies we reported occurred because
the Bureau had not adequately documented decisions and actions. Subsequently, we
provided the Bureau with revised preliminary drafts of the report and obtained
additional comments, which were considered and incorporated into the draft report
as appropriate.

In the November 30, 1995, response to the draft report from the Acting
Commissioner, Bureau of Reclamation (Appendix 4), the Bureau indicated
concurrence with Recommendations A. 1, A.2, A.6, and C.2, which we considered
resolved and implemented. However, the Bureau did not concur with
Recommendations A.3, A.4, A5, B. 1, C. 1, and C.3. Based on the response, we
revised Recommendations A.4, A.5, and C.3 and requested that the Bureau provide
a response to the revised recommendations and reconsider its response to the
remaining three recommendations, which are unresolved (see Appendix 6).

In accordance with the Departmental Manual (360 DM 5.3), we are requesting a
written response to this report by May 13, 1996. The response should provide the
information requested in Appendix 6.



The legislation, as amended, creating the Office of Inspector General requires
semiannual reporting to the Congress on all audit reports issued, actions taken to
implement audit recommendations, and identification of each significant
recommendation on which corrective action has not been taken.

cc: Commissioner, Bureau of Reclamation
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INTRODUCTION

BACKGROUND

In 1986, Summitville Consolidated Mining Company, Inc., started open-pit mining
at the Summitville Mine near South Fork, Colorado. The Mine was a large tonnage,
open-pit heap leach'gold mine covering about 1,400 acres. A cyanide heap leaching
process was used to recover gold and silver. In this process, a solution of sodium
cyanide is used to leach gold from the ore when sprinkled on, and percolated down
through, the heaped ore. The cyanide solution penetrates the ore heap, leaching out
gold and silver, as well as copper, zinc, cadmium, manganese, and other heavy
metals.

The Mining Company filed for bankruptcy in December 1992. Because the Mining
Company’s bond with the State of Colorado was not sufficient to pay for the cleanup
of the Summitville site and because the State was not capable of responding to the
emergency situation, the State requested assistance from the Environmental
Protection Agency (the Agency). In a 1993 briefing document, the Agency said that
this assistance would help “prevent catastrophic release of hazardous substances to
the environment causing serious environmental damage’; that is, the groundwater
could be contaminated by toxic pollutants such as cyanide and heavy metals.

On December 16, 1992, the Agency took control of the site to provide removal and
remediation action under the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42 U.S.C. 9605), as amended by the
Superfund Amendments and Reauthorization Act of 1986 (Public Law 99-499). The
next day, the Agency entered into the first of five interagency agreements (Appendix
1) with the Bureau of Reclamation to clean up the site. The agreements describe
specific tasks to be performed at the site and identify the available funding. In June
1993, the Agency estimated the total cost of the cleanup at $120 million. As of
September 1995, the Agency had authorized over $96 million for the project under
the five interagency agreements for removal action (time-critical emergency
response), site remediation, water treatment, biotreatment of the heap leach pad.
and remedial action for the waste pile at the Cropsy site.”

'In a typical heap leaching operation, low-grade ore is extracted from a large open-pit mine and
placed in alarge pile, or heap.

“The waste pile at the Cropsy site was composed of approximately 6.5 million tons of low grade ore,
overburden, and waste rock excavated from the main Mine pit during operations. It covered
approximately 39 acres and was piled as high as 150 feet from the bottom of the old Cropsy Creek
drainage bed in which it was placed.



According to Agency officials, the Agency selected the Bureau for this project
because it believed that the Bureau was in a position to react timely to the
emergency. Specifically, the Agency was aware that the Bureau already had a firm,
Environmental Chemical Corporation (the Corporation), under contract, and the
Agency believed that the Corporation could provide the necessary services. Also, the
Agency believed that the Bureau had the necessary contract management resources
to administer the project. The Agency’s oversight of the Bureau's participation in
this project is the subject of a separate review by the Agency’s Office of Inspector
General.

On July 7, 1992, the Bureau had awarded an indefinite delivery, indefinite quantity’
contract (No. 1425-2-CC-40-12260) in an amount not to exceed $500,000 for the
Corporation to provide: (1) hazardous waste site assessments; (2) remedial
investigations and feasibility studies; (3) implementation of remediation plans; and
(4) assistance to the Bureau in the cleanup of hazardous waste sites on Federa,
Department of the Interior, or Bureau land. The contract was awarded under the
Small Business Administration’s Section 8(a) program for socially and economically
disadvantaged contractors. The Bureau was not involved with cleanup of the
Summitville Mine site at the time the initial contract was awarded to the
Corporation. The Bureau and the Small Business Administration subsequently
modified the contract to raise the ceiling through the issuance of delivery orders
and/or contract modifications for work at the Summitville Mine and for other work
not related to the Summitville project.

As of September 14, 1995, the Bureau had issued 26 delivery orders under the
contract for about $72 million (Appendix 2). Nine orders for $69 million were for
the Summitville cleanup, and expenditures reported under these orders through
June 30, 1995, were approximately $59 million. Seventeen orders for $2.6 million
were for work not related to the Summitville project.

OBJECTIVE AND SCOPE

The audit objective was to determine whether the Bureau: (1) awarded delivery
orders under the contract in accordance with the Federal Acquisition Regulation and
(2) adegquately managed contract activities and monitored contractor performance.
We performed a separate audit of the amounts billed to the Bureau by the

*According to the Code of Federal Regulations (48 CFR 16.504(a)), “An indefinite quantity contract
provides for an indefinite quantity, within stated limits, of specific supplies or services to be provided
during a fixed period, with deliveries to be scheduled by placing orders with the contractor.” The
Code (48 CFR 16.504(b)) further states, “Funds for other than the stated minimum quantity are
obligated by each delivery order, not by the contract itself.” The Code (48 CFR 16.506(d)(3)) aso
states that orders placed under indefinite delivery contracts are to contain the item number and
description, quantity, and unit price.



Corporation under Contract No. 1425-2-CC-40-12260. The results of that audit were
issued in a separate report (No. 96-E-48) on October 13, 1995. Our current audit
focused on delivery orders awarded to the Corporation from December 1992 through
July 1995.

Our audit included site visits to: (1) the Bureau's contracting office in Salt Lake
City, Utah, and the office of the Bureau Contracting Officer’s technical
representative in Provo, Utah; (2) the Corporation’s corporate headquarters in
Burlingame, California, and project office in Del Norte, Colorado; and (3) the
Summitville Mine site.

This audit was made in accordance with the “Government Auditing Standards,”
issued by the Comptroller Genera of the United States. Accordingly, we included
such tests of records and other auditing procedures that were considered necessary
under the circumstances. We did not evaluate the Bureau’'s overall system of
internal controls because our review was limited to the award and administration of
one contract. However, the weaknesses related to this transaction are discussed in
the Findings and Recommendations section of this report. The recommendations,
if implemented, should improve internal controls on this project.

PRIOR AUDIT COVERAGE

Neither the General Accounting Office, the Office of Inspector General, nor the
Defense Contract Audit Agency (the cognizant audit agency for Environmental
Chemical Corporation) has issued any audit reports on the Bureau of Reclamation’s
administration of the contract for the Summitville cleanup. However, the Defense
Contract Audit Agency issued, on March 9, 1992, the audit report titled “Report on
Review of Proposal Under Solicitation No. DACA87-92-R-0020, Environmental
Chemical Corporation, Burlingame, California’ (No. 4281-92121000006) and issued,
on September 1, 1992, the audit report titled “Report on Audit of Proposal for Initial
Pricing Under Solicitation No. DACAO05-92-R-0092, Environmental Chemical
Corporation (ECC), Environmental Division, Burlingame, California” (No. 4281-
92A21000028). Both reports discussed costs proposed by the Corporation for U.S.
Department of Defense contracts.



FINDINGS AND RECOMMENDATIONS

A. DELIVERY ORDERS

The Bureau of Reclamation did not ensure that costs to the Government resulting
from the award of delivery orders under the indefinite delivery, indefinite quantity
contract to the Corporation were fair and reasonable. This occurred because the
Bureau did not: (1) adequately evaluate the Corporation’s proposed costs for
personnel, prices for equipment, and indirect costs; (2) evaluate the efficiency and
effectiveness of the Corporation’s purchasing system; and (3) consider aternative
contractors for portions of the cleanup effort. As a result, the amount billed by the
Corporation for the period ending December 31, 1994, which was based on
negotiated contract rates, exceeded actual costs by $5.3 million. This amount was
in addition to profit negotiated into contract prices for labor, overhead, and general
and administrative expenses. We believe that, if the Bureau had performed more
thorough analyses of the Corporation’s proposed costs and of the Corporation’s
purchasing system, these excess costs could have been avoided. Further, we believe
that subcontracting by the Corporation of most of the production work for three
delivery orders, totaling $12.5 million, indicates that the Bureau may have had the
opportunity to further reduce costs by contracting directly with the subcontractors,
thereby avoiding the Corporation’s overhead and profit on these orders.

Cost and Price Analyses

The Bureau's analyses of the Corporation’s overall proposed contract prices and
individual cost elements were not sufficiently supported or based on current
information. The Code of Federal Regulations (48 CFR 15.805-1) states:

When cost or pricing data are required, the contracting officer shall make
a cost analysis to evaluate the reasonableness of individual cost elements.
In addition, the contracting officer should make a price analysis to ensure
that the overal price offered is fair and reasonable. When cost or pricing
data are not required, the contracting officer shall make a price analysis to
ensure that the overall price offered is fair and reasonable.

The Code (48 CFR 15.805-5) also states that when cost or pricing data are required,
the contracting officer “shall request a field pricing report (which may include an
audit . . .) before negotiating any contract. . . in excess of $500,000, . . . unless
information available to the contracting officer is considered adequate to determine
the reasonableness of the proposed cost or price” A July 13, 1993, memorandum
signed by the Bureau’s Contracting Officer stated that a formal audit by the Office
of Inspector Genera would not be obtained, since adequate information was already



available to establish the reasonableness of the amount of compensation for the work
to be performed by the contractor.

The Contracting Officer said that the Bureau had performed an evaluation of the
proposed rates for personnel and equipment. However, there was no documentation
to substantiate the Bureau's evauation. In that regard, our separate audit (No. 96-
E-48) of amounts billed by the Corporation from December 4, 1992, through
December 31, 1994, disclosed that the Corporation’s hillings for direct costs, which
were based on negotiated contract rates, exceeded actual direct costs by $1.2 million,

The Contracting Officer relied on incomplete and outdated information to negotiate
indirect cost rates for the entire contract period. The data relied upon were
contained in Defense Contract Audit Agency audit reports issued on March 9 and
September 1, 1992. The audits covered indirect cost rates proposed in
U.S. Department of Defense contracts and were based on the Corporation’s costs for
1991. The audits did not cover the overhead rate proposed for the Summitville
project. Moreover, the Defense Contract Audit Agency reports stated that “rates
were based on 1991 costs and did not reflect forecasted conditions for 1992 and
future years.” Accordingly, the Agency reports did not recommend that the audited
indirect cost rates be used for 1992 and beyond. Moreover, the negotiated rates
were based on a much smaller business base than what the Corporation actualy
experienced. Specifically, the Corporation’s reported annual revenues increased
significantly from 1991 through 1994, which we believe should have resulted in a
commensurate reduction in the Corporation’s indirect cost rates because the indirect
costs would have been spread over a much larger revenue base. Based on our
separate audit (No. 96-E-48) of amounts billed by the Corporation for the period
ending December 31, 1994, we found that the Corporation’s billings for indirect
costs, based on the negotiated rates, exceeded actual indirect costs by $4.1 million.

Purchasing System

The Code of Federa Regulations (48 CFR 44.301 and 44.302) requires that the
contracting agency conduct a complete review of the contractor’s purchasing system
to evaluate the efficiency and effectiveness with which the contractor spends
Government funds and complies with Government policy when subcontracting. The
review is required for each contractor whose sales to the Government, using other
than sealed bid procedures, are expected to exceed $10 million during the next
12 months. The Code (48 CFR 44.303) further states that “special attention shall be
given,” among other things, to the degree of price competition obtained and the
methods of obtaining accurate, complete, and current cost or pricing data. However,
according to a Bureau contract specialist, the Bureau did not perform or request an
evaluation of the Corporation’s purchasing system for the Summitville project
because it did not anticipate the extent of the Corporation’s involvement. We
determined that the Corporation’s competitive purchasing procedures were deficient
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in that they consisted of obtaining price quotations over the telephone and checking
catalogs for published prices but did not contain a dollar threshold for requiring
formal advertising, formal requests for price quotes, or written proposals from
suppliers.

We performed a limited review of purchase orders placed by the Corporation to
determine whether it obtained Bureau approval for all purchases (Bureau and
Corporation officials said that they had agreed that all purchases would be approved
in advance by the Bureau) and whether the Corporation was using competitive
purchasing procedures. We found that the Corporation did not always. (1) obtain
proapproval from the Bureau for all purchases, (2) obtain competitive quotes;
(3) update price quotes, or (4) justify sole source purchases. We reviewed
31 purchase orders, valued at approximately $466,000, for the billing cycle of
October 15 through 28, 1994, and noted a total of 22 deficiencies in 20 of the orders,
valued at approximately $257,000. Specifically, price quotes were not current (4 to
11 months old) on six orders; Bureau proapproval was not obtained for seven orders;
there was no justification for the sole-source purchase of one order; and competition
was inadequate (less than three price quotations) on eight orders. For example, the
Corporation obtained only one quote for the rental of dump trucks. Based on our
analysis, we concluded that the Corporation’s purchasing procedures and practices
did not ensure that prices paid were the most economical.

Contractor Selection

Regarding the selection of the Corporation, the Bureau provided no documentation
to indicate that it or the Environmental Protection Agency had considered using
sources other than the Corporation for the nine delivery orders issued to the
Corporation for the Summitville cleanup work. The Code (48 CFR 9.1) requires a
determination of a prospective contractor’s responsibility. That is, an agency should
determine whether the organization possesses the necessary resources (or the ability
to obtain them), administrative organization, and record of performance to provide
the desired services. Also, the Code (48 CFR 19.6) contains a similar requirement
for contracts awarded under the Small Business Administration’s Section 8(a)
program. The Federal Acquisition Regulation requires these determinations to be
made before the award of the contract. As such, these determinations would not
have addressed the ability of the Corporation to complete most of the delivery orders
for the Summitville project because the work was beyond the scope of the initia
contract. We believe that because the delivery orders for Summitville were beyond
the scope of the initial contract award, the Bureau should have performed further
analyses of the qualifications of the Corporation and the method of procurement.
For example, three of the nine orders were for nonwater treatment work that the
Corporation apparently did not have the resources to perform. As a result, the
Corporation subcontracted for most of the work. Although subcontracting is an
acceptable means of obtaining services, it raises the question, particularly in the
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absence of any documentation, of whether sufficient consideration is being given by
the Bureau to the possibility of contracting directly with other companies to perform
work on the Summitville project.

The three delivery orders dealing with nonwater treatment activities totaled $12.5
million as follows: No. 12, $1,948,242 for filling a mine opening; No. 13, $8,554,364
for removing waste ore and overburden; and No. 25, $2 million for providing
biotreatment”of the heap leach pad. The type of work done under these three
orders was significantly different from the emergency water treatment work that the
Corporation had performed previously at the site. However, there was no
documentation to indicate that the Bureau had performed an evaluation to assess the
Corporation’s ability to perform the work required under these orders.

A Bureau contract speciadlist stated that awarding a separate contract for the work
under these delivery orders would extend the procurement cycle because he believed
that the Corporation could subcontract for the work more quickly than the Bureau.
However, if timing was critical in the award of these orders--that is, if the need for
services was of such “unusual and compelling urgency” that the Government would
be injured unless allowed to limit the sources--the Bureau would have been
permitted under the Code (48 CFR 6.302-2) to limit sources and negotiate with any
gualified contractor that could satisfy the Government’s requirements. Moreover,
we found no documentation to support the statement that awarding the delivery
orders to the Corporation shortened the procurement cycle. In fact, the time
required by the Bureau to award other contracts for similar work at the Summitville
site was only 2 months, which was in compliance with established milestones for the
project.

The Corporation’s use of subcontractors for these three delivery orders resulted in
an additional layer of direct costs, overhead, general and administrative expenses,
and profit that may have increased costs unnecessarily. The $10.5 million for
Delivery Orders 12 and 13 was for production work and for indirect costs and profit.
The Corporation subcontracted most of the production work under these two
delivery orders. The Corporation said that it also planned to subcontract most of the
production work under Delivery Order 25.

The three delivery orders for which subcontracting was used are detailed as follows:

- The Bureau issued Delivery Order 12 to the Corporation on October 1, 1993,
for plugging the Reynolds adit.” Subsequently, the Corporation awarded a

‘Biotreatment is a process whereby organisms are inserted into the contaminated waste piles. The
organisms then ingest the contaminants, thus eradicating the contaminants from the waste pile.

°An adit is a nearly horizontal opening by which amineis entered, drained, or ventilated.
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subcontract to Intermountain Mine Services for the production work. The Bureau
issued the delivery order to the Corporation knowing that the Corporation had
designated Intermountain Mine Services as the subcontractor on July 7, 1993. Total
expenditures under Delivery Order 12 were $1,948,242, most of which was for
subcontractor costs.

- The Bureau issued Delivery Order 13 to the Corporation on October 4, 1993,
for waste removal at the Cropsy site. Total expenditures under this delivery order
were $8,554,364. The Corporation did not own the equipment necessary to perform
the production work; consequently, the Corporation subcontracted most of the
production work.

We compared the Corporation’s production costs on Delivery Order 13 for waste
removal at the Cropsy site (Phase I) with those of another contractor (Rust
Remedial Services) that performed similar work at the site (Phase II). Our
comparison showed that the Corporation’s unit costs were substantially higher than
the costs that Rust Remedial Services charged for similar work. Had Rust Remedial
Services completed work under Phase | at the same rate that it used on Phase Il, the
total costs to the Government would have been several million dollars less than the
amount paid to the Corporation.

- The Bureau issued Delivery Order 25 on June 9, 1995, for an initial amount
of $2 million (available funding for contractors is $4.7 million) for biotreatment of
the heap leach pad. The Corporation’s conceptual work plan verified that
essentially all of the tasks under the delivery order would be subcontracted.
Therefore, the Bureau knew that the Corporation would subcontract for the
production work. Thus the Corporation essentially has been acting as a contract
administrator for the Bureau for this delivery order and will continue in this capacity
until July 1996.

Recommendations
We recommend that the Commissioner, Bureau of Reclamation:

1. Request an audit of the Corporation’s current direct costs and indirect cost
rates and continue to analyze and consider the need for further auditing for future
work.

2. Ensure that future contract rates negotiated with the Corporation, including
proposed indirect cost rates for 1995 and future years, are made provisional pending

the results of an audit of the rates cited in Recommendation 1.

3. Conduct a review of the Corporation’s purchasing system to determine the
improvements needed to increase competition.



4. Prepare an analysis of the unfinished work and the conditions of the
Summitville Mine site to determine an efficient and effective acquisition strategy for
completion of the project.

5. Determine, based on the analyses cited in Recommendation 4, what, if any,
portion of the work the Bureau, the Corporation, and/or another contractor should
perform. This determination may require the Bureau to close out current delivery
orders with the Corporation and employ competitive bidding procedures.

6. Use competitive contracting procedures for the balance of work at the
Summitville site unless sole source procurements are justified.

Bureau of Reclamation Response and Office of Inspector General Reply

In its November 30, 1995, response to the draft report (Appendix 4), the Bureau
concurred with Recommendations 1, 2, and 6 but did not concur with
Recommendations 3, 4, and 5.°In “Additional Comments’ attached to its response,
the Bureau also took issue with other aspects of the draft report. In a separate
response, the Agency supported these and all other positions taken by the Bureau
(Appendix 5). Based on the Bureau's response, we consider Recommendations 1,
2, and 6 resolved and implemented and Recommendations 3, 4, and 5 unresolved

(Appendix 6). Those aspects of the draft report with which the Bureau expressed
disagreement are discussed below.

Introduction

Bureau Response. At the beginning of its response, the Bureau acknowledged
that “other contracting methods and procedures could have been utilized on the
Summitville Project,” but justified its actions based on “the limited information
available and the conditions existing at the time, as well as the long-range plan for
remediation at the site” The Bureau added that the audit report “does not fully
recognize the potential catastrophic conditions and the imperative nature of the
gituation ."

Office of Inspector General Reply. We do not question the catastrophic
conditions, the emergency nature of the situation, and the corresponding need to act
quickly at the outset. We assume, however, that at some point short of the 2 1/2 -
3 year mark--which is when the audit took place--the emergency situation had been
abated. Indeed, the audit report issued by the Agency’s Office of Inspector General
on January 22, 1996 (No. EISFG5-08-0032-6400019), noted that in September 1993,
lead responsibility for the Summitville cleanup was transferred at the Agency from

*Based on the Bureau's comments, Recommendations 4 and 5 have been revised to clarify our position.
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Region 8's Emergency Response Branch to its Superfund Remedial Branch with a
memorandum stating that “[emergency water management operations at the site are
now an established ‘routine,’” and that the Emergency Response Branch’s
involvement was for emergency or time-critical remedial actions. We found no
indication, however, that the Bureau had taken steps to address the types of
deficiencies identified in our report, even after September 1993.

Recommendation 1. Concurrence.

Bureau Response. Although the Bureau concurred with Recommendation 1, it
disagreed with our comments regarding the inadequacy of its review of the
Corporation’s cost and price proposal. Noting that “[t]he actual work performed at
Summitville was not envisioned at the time the contract was awarded and it was
anticipated that the orders under the contract would be relatively small and
intermittent,” the Bureau maintained that the analysis of the contractor's proposal
was performed, consistent with the Federal Acquisition Regulation, “at a level
considered reasonable for the anticipated work.”

Office of Inspector General Reply. We recognize that the full magnitude of the
project may not have been envisioned by the Bureau at the outset when the initial
delivery order (No. 5) for site assessment in the amount of $7,000 was issued on
December 8, 1992. However, Delivery Order 6, issued for $95,000 on December 12,
1992, was increased to $4.7 million by March 11, 1993, and subsequently increased
to a total of $6.8 million by May 25, 1993. In fact, a Bureau engineer had estimated
on December 10, 1992--2 days prior to the issuance of Delivery Order 6--that the
costs of the first 3 1/2 months of work under that delivery order would be $4 million.
Delivery Order 6 was followed by another delivery order (No. 9), issued for
$5,000,000 on May 5, 1993, and subsequently modified 10 times over the next 2 years
(in amounts ranging from $1 million to $6 million) to a total of about $40 million.
Further, in June 1993, the Agency estimated the total cost of the cleanup at $120
million. Thus, by July 13, 1993, when the Contracting Officer opted not to obtain
an Office of Inspector General audit of the contractor's rates, we believe that it
should have been apparent that orders under the contract would not in fact be
“relatively small and intermittent.” In any event, the fact that the project was
significantly larger than originaly envisioned and the Bureau acknowledged that its
analysis of the contractor’'s cost and price proposal was designed for a contract of a
much smaller magnitude demonstrate that further documented analyses should have
been performed to determine whether continued use of the Corporation under time-
and-materials delivery orders and at initial negotiated rates was the most efficient,
effective, and appropriate way to complete the project.
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Recommendation 3. Nonconcurrence,

Bureau Response. While agreeing to “discuss the issues of obtaining and
maximizing competition with the contractor,” the Bureau expressed the view that a
review of the Corporation’s purchasing system “is neither prudent nor required at
this time.”” The Bureau maintained that a system review: (1) “does not assure
certification, nor does it assure that a contractor will continue to use acceptable
procurement methods’; and (2) is generaly not performed for a specific contract.
According to the Bureau, these factors, together with the “declining” role of the
Corporation at Summitville, militate against conducting such a review in light of the
costs and resources that would be necessary to do so.

Office of Inspector General Reply. The Bureau's objection to conducting a
system review is not supported by the rationale upon which it relies. First, the fact
that a system review would not guarantee a perfect system or one that would be
invulnerable to a contractor intent on breaking rules and regulations is hardly reason
to disregard evaluations and analyses designed to promote efficient and effective
operations. A mere “discussion” with the contractor--particularly here, where
deficiencies have been identified in the Corporation’s purchasing system that remain
undisputed by the Bureau--is insufficient to protect the Government’s interests. By
contrast, the regulations that govern the recommended system review include
procedures to help ensure the correction of weaknesses in the system, as well as
sanctions for noncompliance with requirements (48 CFR 44.3).

Second, while the Federal Acquisition Regulation notes that a system review is not
“generally” performed for a specific contract, we suggest that the contract with the
Corporation was not a routine contract. As of September 14, 1995, the Bureau had
issued nine separate delivery orders under the contract for work related to the
Summitville cleanup, each for distinct tasks, for a cumulative total of $69 million.
The tasks included work performed by the Corporation, as well as work performed
by subcontractors, and represented only a little more than half of the estimated $120
million value of the entire project. In addition, the delivery orders were modified
on numerous occasions to increase the contractual ceiling by amounts as great as $6
million in one modification. Where, as here, delivery orders are “time-and-materials’
orders, there is little incentive for a contractor to control costs because the
contractor realizes increased profits as costs increase. According to the Code of
Federa Regulations (48 CFR 16.601(b)(1)), in such cases, “Appropriate Government
surveillance of contractor performance is required to give reasonable assurance that
efficient methods and effective cost controls are being used.” These factors, together
with the previously referenced deficiencies in the Corporation’s purchasing system,
counsel against reliance on the cited provision of the Federal Acquisition Regulation
to avoid conducting a purchasing system review.
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Finally, the Bureau cited the “declining” role of the Corporation at Summitville, and
the cost and resources necessary to conduct a system review as reasons justifying its
opposition to review. However, the Bureau did not provide any supporting cost or
work progress information that would permit the type of cost-benefit analysis that
it suggested. Indeed, while the Corporation’s role in the Summitville project maybe
declining in relative terms, the information available to us as of September 1995
indicated that, 2 1/2 to 3 years after issuance of the first delivery order,
approximately $47 million of the estimated $120 million of work on the project
remained to be completed. Thus, without more information, there is no basis upon
which one could reasonably conclude that the undisclosed cost of conducting a
system review, to which the Bureau refers, would be unwarranted when considered
against the benefits of such a review.

In view of the foregoing, we request that the Bureau reconsider its response to this
recommendation or suggest a more reasonable alternative than the one it proposes
that would provide greater assurance that the Corporation follows proper purchasing
procedures.

Recommendation 4. Nonconcurrence.

Bureau Response. Noting that the draft audit report erroneously cited 48 CFR
15.804-4--which requires a technical analysis of a contractor’'s proposal--as support
for requiring a technica analysis of the contractor and its ability to perform, the
Bureau maintained that it was unaware of a regulatory requirement to formally
perform and document the type of analysis recommended. Instead, the Bureau cited
48 CFR 9 for the regulations that govern review of a contractor’s ability to perform,
noting that a contractor’s resources to perform work include the ability to
subcontract, as well as to lease and rent equipment when necessary.

Further, while the Bureau agreed that formal documentation of its decisions and
rationale could be improved, and stated that this aspect of the Summitville operation
was being improved, the Bureau did not agree that the Corporation’s involvement
in biotreatment work was not analyzed. According to the Bureau, “A formal
documented analysis is not in the contract file, but prior to taking action,
Reclamation and the Agency fully discussed the requirements of the work and
options before deciding on a final course of action.” The Bureau did not believe that
“recreating those discussions and considerations would be a meaningful and valuable
use of resources. ”

Office of Inspector General Reply. The Bureau correctly noted that the draft
report erroneously cited 48 CFR 15, rather than 48 CFR 9, in connection with the
recommended assessment of the contractor’s ability to perform the work.
Nonetheless, this technical error should not overshadow the substance of the

12



problem discussed in the report regarding the absence of documented analyses or the
importance of the recommendation.

The essence of our concern is that the Bureau provided no documentation from
which one could conclude that it or the Agency had considered using sources other
than the Corporation for the nine delivery orders issued to the Corporation for the
Summitville project. The issue is one of ensuring that the Government’'s interests
are protected to the greatest extent possible, from the standpoint of both the
contractor’s ability to perform the work as well as the cost effectiveness of the
project. By analyzing and comparing what the Corporation has to offer with that of
other contractors, achievement of this goal is fostered.

As the Bureau acknowledged in attempting to defend what we found to be a
deficient analysis of the contractor’s proposal, “The actual work performed at
Summitville was not envisioned at the time the contract was awarded and it was
anticipated that the orders under the contract would be relatively small and
intermittent” (see Bureau’s Additional Comments). Indeed, the contract between the
Bureau and the Corporation to which the Summitville project was appended was
initially slated as not to exceed $500,000. The Summitville cleanup, however, is
estimated at $120 million. Expenditures under individual delivery orders ranged
from approximately $6,000 to approximately $40 million. In view of the vast
difference between the tasks originally anticipated and what ultimately resulted, and
because some of the work under the delivery orders was beyond the scope of the
initial contract, we believe that the Bureau should have performed further anayses
to determine whether a change in acquisition strategy was warranted.

The Bureau and the Agency may well have “fully discussed the requirements of the
work and options’ before deciding that the delivery order for the biotreatment work
should be given to the Corporation. In the absence of any documentation, however,
we could not evaluate the sufficiency of any such review. As to documentation, the
Code of Federa Regulations (48 CFR 4.803) provides examples of records normally
contained in contract files, including source selection documentation and the
contracting officer's determination of the contractor’'s responsibility. Further, Part
9.105-2(b) states that “documents and reports supporting a determination of
responsibility or nonresponsibility, including any preaward survey reports and any
applicable Certificate of Competency, must be included in the contract file” The
Bureau's contract files did not contain any documentation to suggest that the Bureau
had performed an assessment of the Corporation’s ability to perform the tasks
encompassed by the more expansive Summitville project.

Finally, we agree that a contractor may legitimately subcontract to obtain resources
necessary to perform a job consistent with a finding of responsibility. We also do not
guestion whether the Corporation competitively awarded the major subcontracts
cited in the report. Instead, our reference to the extent of subcontracting is simply
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to suggest that there may have been opportunities for the Bureau to award some of
the work competitively at the Summitville site.

We have revised our report and recommendation to correct the technical error cited
by the Bureau and to clarify our position. The Bureau is requested to respond to
the revised recommendation.

Recommendation 5. Nonconcurrence.

Bureau Response. The Bureau stated that the major reasons for using the
Corporation for work that “ultimately required considerable subcontracting” were to
“coordinate interfacing activities at Summitville, accommodate funding, and minimize
the procurement cycles.” The Bureau further stated that its actions “helped keep the
project on schedule, thus minimizing overall monetary and environmental impacts.”
According to the Bureau, its work load has increased and its construction contracting
staff in the Upper Colorado Region has decreased by more than 30 percent as a
result of Federal downsizing of personnel.

Regarding the expedited procurement methods, the Bureau said in its “Additional
Comments’ that Title 48, Part 6.302.2, of the Code, which the report cited as
providing authority for using expedited procurement methods, does not allow sole
source procurements or eliminate the need to take time to prepare and review
proposals and obtain higher level justifications and approvals. The Bureau further
stated that the report’s comparison of the work performed by Rust Remedial
Services with the work performed by the Corporation for waste removal at the
Cropsy site was not relevant because of differences in requirements.

Office of Inspector General Reply. The Bureau indicated that one of the main
reasons for using the Corporation for the ongoing work at Summitville was to
“coordinate interfacing activities” However, the Agency stated that it selected the
Bureau for the Summitville project in part because of the Bureau's contract
management resources. It appears from the Bureau's response that it has contracted
some of the responsibility for administering the project to the Corporation, especialy
in view of the recent reductions to the Region’s contracting staff. We believe that
if, in fact, the Corporation is performing increased work related to contract
administration, the Bureau should use the results of the analysis in Recommendation
4 to also assess its administrative capabilities and to determine the best way to obtain
all necessary services. Therefore, we have revised this recommendation to address
these concerns, and the Bureau is requested to respond to the revised
recommendation.

As to expedited procurement methods and the Rust Remedia Services comparison,

we used the particular Code citation and discussed the similar work performed by
Rust Remedial because we believe they demonstrated that there were means and
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opportunities for the Bureau to seek competition for some of the work performed
at the Summitville site. Regarding the Bureau's statement that our comparison of
the work performed by the Corporation with the work of Rust Remedial for waste
removal at the Cropsy site did not consider “numerous factors that make the tasks
incomparable,” our analysis did not show differences significant enough to negatively
impact the results of our comparison. As the Bureau stated in its response, both
tasks were for the removal of material from the same general location. In that
regard, in response to our specific inquiry, the Agency’s Remedial Project Manager
for the Summitville project told us that the work done by Rust Remedial on its
competitively awarded contract was basically the same as the work performed at the
site by the Corporation. The Bureau aso stated that we did not consider the effects
of differing climatic conditions in our comparison. During our analysis of the two
tasks, we could not find any documentation to support a cost impact attributable to
climatic conditions. Nonetheless, we believe that climatic conditions would have
some impact on the tasks, and we factored out snow removal in our analysis to
accommodate some of the climatic differences. The Bureau aso said that our report
implies that “the Corporation’s costs would have been less had [the Corporation]
owned the necessary equipment yet compares the Corporation’s costs to those of
Rust Remedial Services who rented the magjority, if not all, of [its] heavy construction
equipment.” However, the Bureau's statement has no bearing on our analysis because
we compared overall prices, which included al appropriate costs.

Additional Comments

Background

Bureau Response. Our report states that the initial contract between the Bureau
and the Corporation, which was awarded on July 7, 1992, contained a limit “not to
exceed $500,000.” The Bureau responded that it could not find such a statement in
the contract, but that the $500,000 figure appeared only in the Price Negotiation
Memorandum as an “estimated” contract amount. Based on the contention that
$500,000 represented only an estimate of the orders for the first year of the contract,
the Bureau recommended that we delete our statement from the report.

Office of Inspector General Reply. On page 2 of the document entitled
“Solicitation, Offer, and Award,” which was signed by the Bureau’s Contracting
Officer on July 7, 1992, and by the Corporation on June 16, 1992, block 22, entitled
“Amount,” states, “NTE [Not to Exceed] $500,000.”

Delivery Orders
Bureau Response. Our draft report stated that the overrecovery of contract

costs was “in addition to profit which was based on [a percentage] of the total direct
costs” Noting that the Corporation’s profit varies depending on the circumstances,
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the Bureau suggested that the statement be revised to read, “This amount was in
addition to any profit paid directly under the delivery orders.”

Office of Inspector General Reply. The contract provides the percentage of the
rate of profit, and the contract’s supporting schedule of line item costs describes how
profit is applied to the basic rate and to the associated indirect costs. Accordingly,
in order to be more precise, we have revised page 4 of our report as follows:

This amount was in addition to profit negotiated into contract prices for
labor, overhead, and general and administrative expenses.

Cost and Price Analyses

Bureau Response. Although concurring with Recommendation 2, the Bureau
noted that the overrecovery of indirect costs cited in our report maybe “considerably
overstated’ because a considerable portion of the $4.1 million classified as excess
represents the Corporation’s cost for one item that may be approved by the
cognizant Department of Defense contracting officer, in accordance with the Federal
Acquisition Regulation. The Bureau stated that the Federal Acquisition Regulation-
required Department of Defense approval process is ongoing. The Bureau also
suggested that the only basis for our disalowance of the cost of the one item was
“the lack of current approval.”

Office of Inspector General Reply. The Defense Logistics Agency is the
cognizant Department of Defense entity responsible for approving the item cited
above for the Corporation. By letter dated July 11, 1995, to the Corporation, the
Defense Logistics Agency provided the monetary range for the item cited above,
The letter further stated that the amount the Corporation proposed for this item
“well exceeds’ any quotation provided to the Corporation, and that it is “clearly
unreasonable and not in the government’s best interests. ” In addition, the letter
stated that any approval of the item presented would be prospective in nature, and
thus any costs incurred by the Corporation with respect to this item prior to approval
would be disallowed.

In response to our inquiry on January 25, 1996, the Administrative Contracting
Officer, Defense Logistics Agency, advised us that the Corporation had not
submitted any further information to substantiate its initial proposal for the item
cited above, nor had it sought to reverse the Defense Logistics Agency’s decision.
Accordingly, the position of the Defense Logistics Agency has not changed since July
11, 1995. The Administrative Contracting Officer also reiterated that any future
submission by the Corporation would not result in a retroactive approval.

Based on these statements and our separate audit of the Corporation’s costs, we
believe that the amount we cited as overrecovered indirect costs is appropriate.
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B. CONTRACT MONITORING

The Bureau did not establish formal written inspection procedures or document the
Corporation’s performance on cleanup of the Summitville Mine to ensure the
accuracy of hours charged for personnel and equipment usage and the accuracy of
reported quantities of chemicals consumed for cleanup operations. The Bureau used
an indefinite delivery, indefinite quantity contract with time-and-materials'delivery
orders for the cleanup effort. Under this type of contracting arrangement, the
Corporation was paid at fixed hourly rates for certain work performed and for the
costs of supplies used. However, although the interagency agreements required daily
on-site inspections of the contractor’'s work, the Bureau’'s inspectors were not on-site
daily. In addition, the Bureau did not provide its inspectors with written inspection
procedures to evaluate contractor performance. As a result, the Bureau did not
ensure that all hours and quantities reported by the Corporation were accurate and
reasonable.

Time-and-materials delivery orders provide little incentive for contractors to control
costs because each unit of cost generates a corresponding unit of profit for a
contractor. Since the Bureau used time-and-materials delivery orders for the cleanup
effort at the Summitville Mine site, the Bureau was required by the Code (48 CFR
16.601(b)(1)) to provide appropriate oversight of the Corporation’s performance “to
give reasonable assurance that efficient methods and effective cost controls [were]
used.” However, we found that the inspectors monitoring activities were informal
and did not include systematic and regular verifications of personnel, equipment
usage, and materials consumed. For example, for the billing period of August 18
through September 5, 1993, the Corporation’s daily inspection reports did not
indicate that inspectors had verified personnel, equipment usage, or the amount of
chemicals consumed. Further, the Bureau's inspectors may have been discouraged
from identifying and reporting deficiencies in the Corporation’s activities to the
Bureau Contracting Officer’s technical representative for subsequent corrective
action. In that regard, the chief inspector told us that he was instructed by his
supervisor not to tell the Corporation what resources were required or to “interfere’
with its decisions on these matters. In addition, based on interviews with Bureau
inspectors, we determined that, while Corporation personnel were on site two shifts
a day, Bureau inspectors were not always on-site daily and usually were on-site for
only one shift when they were present.

"According to the Code of Federal Regulations (48 CFR 16.601(q)), “A time-and-materials contract

provides for acquiring supplies or services on the basis of (1) direct labor hours at specified fixed
hourly rates that include wages, overhead, general and administrative expenses, and profit and (2)
materials at cost.”
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Recommendation

We recommend that the Commissioner, Bureau of Reclamation, implement
site-specific inspection procedures to provide reasonable assurance that contractors
use efficient methods and effective cost controls. Procedures should include
verifications of number of personnel, equipment usage, and materials consumed
during production; measurements of resources used against contract performance
criteria; and provisions to correct deficiencies when inspectors encounter inefficient
uses of contractor personnel, equipment, or materials.

Bureau of Reclamation Response and Office of Inspector General Reply

Bureau Response. In its November 30, 1995, response to the draft report
(Appendix 4), the Bureau did not concur with our recommendation, stating that its
inspection procedures are “consistent with those typically used for the type of work
and conditions at the site”; that its inspectors are “experienced and well trained”; that
the procedures utilized provide “sufficient verification of resources used’; and that
the work is under “regular review and evaluation.”

In its “Additional Comments,” the Bureau noted that the daily report for water
treatment and other unidentified inspection reports provide “a written procedure of
items to be checked.” The Bureau maintains that “[w]ater treatment facilities
typically operate with minimal inspection other than quality control tests on effluent,”
but that even more vigorous testing is being performed at Summitville to meet
Colorado requirements. The Bureau added that compliance with those standards is
independently checked downstream by the Technical Assistance Group and the U.S.
Geological Survey.

The Bureau further noted that the water quality standards “inherently provide
consumption control,” because of the detrimental effect that overusage or underusage
of chemicals can have on water quality. According to the Bureau, practical
considerations such as transportation and lack of alternative markets also serve to
prevent the misuse of materials at the site. Finaly, the Bureau stated that, because
al contractors are required to shuttle to and from the site and must log in and out,
there is a “proven method of verifying personnel at the site.”

Office of Inspector General Reply. The Bureau's response does not address our
concerns, and we therefore request the Bureau to reconsider its position.

The Bureau’s reliance on effluent monitoring, which it characterizes as providing “the
primary monitoring for the facility,” is insufficient because the monitoring procedures
described relate primarily to qualitative aspects of the water treatment project.
While we do not question the Bureau's efforts in this regard, the testing of effluent
does not ensure that efficient methods were used by the Corporation or that effective
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controls to promote such methods were in place. The water quality could be perfect
while the means used to achieve that quality could be laden with costly inefficiencies.

Regarding written procedures, our review of the daily reports cited by the Bureau
concluded that they were essentially a record of observation of ongoing site activities,
The reports did not record the measurement by Bureau personnel of resources used
by the Corporation to perform these activities or compare them against any
preestablished written inspection criteria. Indeed, Bureau inspectors advised us that
their inspection procedures did not include physical verifications of personnel,
equipment usage, or chemicals consumed for water treatment, and the Bureau could
provide no documentation to support such inspections. Since the inspectors did not
have written procedures to help them perform their inspections, there was minimal
assurance that the Corporation used efficient methods or effective cost controls.

We aso do not have any reasonable assurance of efficiency and effectiveness by
virtue of the Bureau’'s suggestion that the water standards “inherently provide
consumption control” or that practical considerations “virtually eliminate the
possibility of the materials being used for other purposes or stolen.” Such
assumptions, which clearly do not encompass the entire spectrum of possible
inefficiencies, cannot substitute for actual inspections.

Finally, we do not believe that a log of the time and date of all personnel entering
and leaving the site, which is prepared by the Corporation--whose actions are the
subject of the Bureau's monitoring responsibilities--provides sufficient assurance to
the Government that the Corporation is working efficiently and effectively.

In short, according to the Code of Federa Regulations (48 CFR 16.601(b)(l)):

A time and materials contract provides no positive profit incentive to the
contractor for cost control or labor efficiency. Therefore, appropriate
Government surveillance of contractor performance is required to give
reasonable assurance that efficient methods and effective cost controls are
being used.
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C. CONTRACT FINANCING

Based on our review of the Corporation’s invoices and the Bureau’'s actua monthly
charges, we concluded that, on four occasions, the Bureau incurred costs to clean up
the Summitville Mine site in excess of funds that were authorized and available
under interagency agreements with the Agency. The interagency agreements
established the terms and conditions by which the Bureau of Reclamation and the
Agency were to conduct business in accomplishing the Summitville Mine cleanup
operations. The agreements included funding thresholds within which the Bureau was
to operate. However, on four occasions the Bureau, anticipating additional funds
from the Agency, authorized the Corporation to continue working on the project
after all funds available under the agreements had been expended. The unfunded
expenditures could have created an Anti-Deficiency Act violation if the Agency had
not provided additional funds to the Bureau.’

Regarding funding, the Bureau's Contracting Officer said that the Agency told the
Bureau not to interrupt the work and that funds would be made available.
Consequently, between March 15 and April 14, 1994, the Corporation continued to
work and submit invoices to the Government, even though funds under the Bureau's
interagency agreement with the Agency had been depleted. For example, notations
on the Corporation’s invoices stated, “Invoices held due to lack of funds’ and “Held
for funding mod.” We determined that unfunded expenditures reached a high of
$5.2 million on April 14, 1994 (Appendix 3). When the Bureau received funds from
the Agency on April 15, 1994, the contract specialist recommended payment of five
invoices that had been received during the period when the funds were not available.

In addition, the Bureau paid the Corporation a fixed fee under Delivery Order 13.
The Bureau's reasons for paying the fee, as cited in the negotiation memorandum,
were: (1) “slowness of the receipt of funding from EPA [Environmental Protection
Agency]” and (2) “the contractor was forced to finance a good portion of the work
while awaiting funding from EPA.” However, the Code of Federal Regulations (48
CFR 32.704 (a)(iv)(B) and (C)) states that “the contractor is entitled by the contract
terms to stop work when the funding or cost limit is reached” and that “any work
beyond the funding or cost limit will be at the contractor’s risk.” Furthermore, the
Code of Federal Regulations (48 CFR 31.205-20) states that “interest on borrowings
(however represented), bond discounts, costs of financing and refinancing capital .
.. are unalowable.”

*The Anti-Deficiency Act prohibits government officials from making or authorizing payments for
goods or services unless funds have been appropriated and are avail able to satisfy the expenditures
in full (see 31 U.S.C. 1341).
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If the fee was payment for other than financing costs, it may have resulted in
additional profit for the Corporation. However, the contract prices negotiated in
April 1993 specified that the Corporation would not receive profit for work that was
subcontracted, and almost all of the work under Delivery Order 13 was
subcontracted. In addition, the fixed fee was negotiated after the work under the
delivery order was substantially complete. Therefore, based on information we have,
we question whether payment of the fixed fee was appropriate because it appears to
represent either compensation for financing costs, which is unallowable, or additional
profit paid to the Corporation that was not authorized under the contract.

Recommendations

We recommend that the Commissioner, Bureau of Reclamation, direct appropriate
staff to:

1. Establish controls to ensure that contracting officers do not allow contractors
to continue work after funding for a project is no longer available.

2. Coordinate with the Agency on the amount, availability, and timing of
funding to avoid interruptions of work on the project.

3. Obtain a Solicitor’s opinion as to whether the payment of the fixed fee was

appropriate. If the payment was not appropriate, the amount of the fee should be
recovered from the Corporation.

Bureau of Reclamation Response and Office of Inspector General Reply

In the November 30, 1995, response to the draft report (Appendix 4), the Bureau did
not concur with Recommendation 1 and indicated compliance with
Recommendations 2 and 3. In the draft report, Recommendation 3 did not require
a Solicitor’s opinion.  Based on the Bureau’s response, we have revised
Recommendation 3 to require such an opinion, Accordingly, we consider
Recommendation 2 resolved and implemented and Recommendations 1 and 3
unresolved (Appendix 6).

Recommendation 1. Nonconcurrence.

Bureau Response. The Bureau acknowledged that “there were cash flow
problems between EPA [the Environmental Protection Agency] and Reclamation
that resulted in a period when there were insufficient funds under the inter-agency
agreement to cover the costs being incurred by the contractor,” and that
“Reclamation’s procedures also may have impacted that funding flow.” The Bureau
also acknowledged that it was cognizant of the “potential problems that could be
incurred” by allowing the Corporation to proceed in the absence of adequate funds
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in the interagency agreement. However, the Bureau did not concur with our
recommendation. The Bureau maintained that funds were available within the
Agency but were not transferred because of internal difficulties. The Bureau further
maintained that, given the “catastrophic” environmental damage that could have
occurred if work was interrupted, the continuation of work was appropriate under
the Economy Act and other unidentified laws and regulations.

The Bureau also noted that it has sought to improve its administration of hazardous
waste agreements by delegating “authority and responsibility” to the particular
Bureau office charged with administering the contract at issue. The Bureau
concluded that “it has provided as much control as is reasonable in regard to this
matter,” and that “no further controls are considered necessary” because the
contracting officers and others are knowledgeable about the applicable acquisition
procedures and are expected to act in accordance with the applicable laws and “good
business judgment.”

Finally, the Bureau implied that our recommendation is inconsistent with prior
Office of Inspector General audits conducted between 1988 and 1993 of the Bureau's
Superfund interagency agreements. In prior audits, the Bureau noted, we
recommended that the Bureau obtain amendments from the Agency to cover costs
incurred that exceeded the amount authorized in the agreements.

Office of Inspector General Reply. We request the Bureau to reconsider its
position. The Economy Act authorizes an agency to order goods or services from
another agency if “amounts are available” and “the agency or unit to fill the order is
able to provide the ordered goods or services” (31 U.S.C. 1535(a)(l,3)).
Furthermore, an order placed or agreement made under the auspices of the
Economy Act “obligates an appropriation of the ordering agency or unit,” although
the amount is deobligated if the agency or unit filling the order has not incurred
obligations to provide or make arrangements to provide the requested goods or
services (31 U.S.C. 1535(d)). In the circumstances presented here, the Bureau
incurred an obligation for additional services by authorizing the Corporation to
proceed with work at a time when no authority existed under the interagency
agreements which would obligate the Agency to reimburse the Bureau for this
additional work. Thus, the Bureau had “obligated” an appropriation at a time when
funds were not “available,” a situation not authorized by the Economy Act or any
other statute or regulation of which we are aware. Had the Agency ultimately not
paid the Bureau, the Bureau could have been in violation of the Anti-Deficiency Act.

The possibility of an Anti-Deficiency Act violation cannot be dismissed casually. The
Agency’s Office of Inspector Genera report noted:

“[ITt was a struggle every time” the Region had to obtain additional funding
from Headquarters staff, according to the site team leader. For example,
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Region 8 staff told us that Headquarters staff considered discontinuing
Summitville funding and was continuously reevaluating Summitville’s
priority. Regional staff told us they did not believe that Headquarters staff
had placed a high priority on providing the needed funding for Summitville
after the initial emergency response action. Regional staff and
Headquarters staff delayed funding even though Headquarters staff were
aware of Summitville needs based on the “Summitville Mine Site Project
Plan” that included approximate funding for possible site actions.

We do not question the seriousness of the situation at Summitville. Of course, as
noted earlier, according to the Agency’'s Office of Inspector General, the emergency
appears to have been abated by September 1993. Moreover, we can find no
authority for the Bureau to have authorized and incurred obligations for work at a
time when it was unable to pay for such work. That is why we have recommended
both that controls be established to ensure against the continuation of work without
adequate funding, and that there be better coordination with the Agency of the
amount, availability, and timing of funding so as to avoid the interruption of work.
Although the Bureau indicated that it expects the administration of the interagency
agreements to be greatly improved by one measure that it has taken, its
nonconcurrence with this recommendation, together with the rest of its response,
provides little assurance that it will implement the controls necessary to ensure that
its officials not only are knowledgeable about the acquisition procedures but also
follow them.

The circumstances reflected in our audit of the Bureau’s Superfund interagency
agreements are entirely dissimilar to the situation at issue here. Regarding the
Superfund agreements, the Bureau had incurred and paid costs in excess of the
amount authorized by the agreements. We therefore recommended that the Bureau
seek an amendment to the appropriate agreements to increase its authorized amount
so that it could be reimbursed for the funds that it had expended and thus be paid
for the work performed, as authorized under Section 107 of the Superfund Act. At
no time had the Bureau incurred costs beyond those for which funds were available.

Recommendation 3. Compliance.

Bureau Response. The Bureau stated that it had complied with our
recommendation to determine whether the fee was appropriate, because the
Contracting Officer had reexamined the conditions surrounding the fee to be paid
under Delivery Order 13 and determined that profit was “allowable.” Although a
prior agreement prohibited profit on subcontracted work, the Bureau stated that the
restriction applied only to time and materials type delivery orders, such as Delivery
Orders 9 and 12. According to the Bureau, pricing for Delivery Order 13, by
contrast, was actual costs for the work, which permits profit or a fixed fee of up to
10 percent under 48 CFR 15.903 (d)(l) (iii). The Bureau concluded that the profit/fee
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on Delivery Order 13 was lower than the percentage rate cited in the Code and was
therefore allowable. The Bureau further stated that because profit/fee is negotiable
and it has reached final agreement on Delivery Order 13, it is bound by its
agreement and has no legal recourse.

Office of Inspector General Reply. Based on the Bureau's response, we have
three concerns, and we have revised our recommendation to request that the Bureau
obtain a determination from the Office of the Solicitor on the propriety of the
payment.

First, on February 11, 1994, after the work under Delivery Order 13 was completed,
the Corporation negotiated for additional payment, which was reflected in the
memorandum for the February negotiations as follows:

During negotiations, the Corporation presented a strong case for a higher
payment since they were not adequately compensated for [a service
performed under the contract].

However, as reflected in our report (see Finding C), payment to a contractor for
such a service is prohibited by the Federal Acquisition Regulation. Thus, if the
payment to the Corporation for Order 13 included costs for such a service, that
portion is improper and should be recouped.

Second, we have reviewed the delivery order documents for Orders 9, 12, and 13 and
find no significant differences among them. In each, the Corporation billed the
Bureau on a time-and-materials basis using rates negotiated in April 1993, which
included a provision for profit. We have found no documentation reflecting separate
price negotiations prior to the start of Delivery Order 13 specifying that this order
was to be based on actual costs rather than time and materials. It would thus
appear that payment for Order 13 should be made on the same basis as payment for
Orders 9 and 12.

Third and related to point two, if Order 13 were to be based on actua costs rather
than on time and materials, but the rates billed by the Corporation for Order 13
included profit, then the Corporation’s bill is excessive. As noted above, the rates
for Order 13 were the same as for Orders 9 and 12, and those rates included profit.
Thus, the payment would have been additional profit. The Bureau, then, should seek
legal advice from the Solicitor regarding the recoupment of all or a portion of the
payment.
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OTHER MATTERS

Part of our audit scope included a review of whether the Bureau complied with the
Federal Acquisition Regulation when it determined that the Corporation could
contract for both a Focused Feasibility Study for water treatment and the follow-on
production work for water treatment. According to the Code of Federal Regulations
(40 CFR 300.430(€)), “The primary objective of the feasibility study (FS) is to ensure
that appropriate remedia alternatives are developed and evaluated such that relevant
information concerning the remedial action options can be presented to a decision-
maker and an appropriate remedy selected.” The Code (48 CFR 9.505-1) further
states that “a contractor that provides systems engineering and technical direction for
a system but does not have overall contractual responsibility for its development, its
integration, assembly, and checkout or its production shall not (1) be awarded a
contract to supply the system or any of its maor components or (2) be a
subcontractor or consultant to a supplier of the system or any of its major
components.” The Bureau's Contracting Officer told Corporation officials that this
would not be an issue because the Bureau would prepare the detailed specifications
for the work. Our review of this matter is ongoing, and the results of our review will
be reported at a later date.
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APPENDIX 1

SUMMARY OF INTERAGENCY AGREEMENTS USED TO
FUND THE SUMMITVILLE MINE SITE CLEANUP

Authorized

Agreement No. Budget Purpose

DW14953609 $20,086,900 Removal action (emergency response)

DW14953651 51,882,435 Site remediation (primarily water
treatment)

DW14953700 6,000,000 Water treatment

DW14953701 5,000,000 Biotreatment of the heap leach pad

DW14953702 13,550,000 Waste removal at the Cropsy site (Phase
1)

Total $96,519,335
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APPENDIX 2

DELIVERY ORDERS ISSUED BY THE
BUREAU OF RECLAMATION TO ENVIRONMENTAL
CHEMICAL CORPORATION THROUGH JULY 24, 1995

Delivery Date of Initial Final Reported Order
Order No. Issue Order Amount Expenditures’ Ceiling Description

1 $118,424 Freeport Center

2 18,750 PCB soil & casing

3 58,804 Precious metals

4 62,325 Byers drum removal

5 12/8/92 $7,000 $5,908 5,908 Initial site assessment

6 12/12/92 95,000 6,815,562 6,815,562 Assume water treatment

9 5/5/93 5,000,000 39,557,451 40,000,000 Develop water treatment

10 26,240 Anderson & Sons Site

11 52,335 Remove temporary storage fat.
12 10/1/93 500,000 1,948,242 2,096,114 Reynolds adit plugging

13 10/4/93 4,000,000 8,554,364 8,554,364 Cropsy (Phase 1)

14 776,620 Hansen Container Site

16 27,807 Tech. asst. reclaim barrel site
17 18,708 Drainage & sediment control
18 7,318 Formaldehyde spill

19 140,000 Sandy Site
20 577,782 90th South Battery Site
21 9/22/94 3,000,000 2,349,646 3,000,000 Water treatment/sludge mgt.
22 1,000,000 Vandenberg AFB
23 15,000 Sampling at Midvale Slag
24 TBD Monitoring at Midvale Slag
25 6/9/95 2,000,000 TBD 2,000,000 Heap leach biotreatment
26 7124195 1,000,000 TBD 1,000,000 Cropsy (Phase 11)
27 25,897 Groundwater sampling/analysis
28 7124/95 5,528,546 TBD 5,528,546 Continue water treatment
29 80,000 Sediment control

Total $59.231.173 $72.006.504

'As of September 14, 1995, nine delivery orders (Nos. 5, 6, 9, 12, 13, 21, 25, 26, and 28) had been issued for the

Summitville M

ine cleanup. Delivery Orders 7, 8, and 15 have been canceled.

“Included in this column are expenditures for delivery orders related to the Summitville Mine cleanup only. On October
13, 1995, we issued Audit Report 96-E-48, which discussed the eligibility of reported expenditures for Federal

reimbursement.
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Date

March 4, 1993
May 31, 1993
September 13, 1993

April 14, 1994°

UNAUTHORIZED EXPENDITURES BY THE
BUREAU OF RECLAMATION

Interagency
Agreement
Amount
Authorized'

$2.9 million
7.4 million
12.6 million

31.2 million

Bureau
Expenditures °

Unauthorized
Expenditures

$3.3 million
7.6 million
13.4 million

36.4 million

'Interagency Agreement Nos. DW14953609 and DW14953651.

$.4 million
.2 million
.8 million

5.2 million

APPENDIX 3

’Expenditures were determined from the Bureau’s monthly actual charges by job number and cost

center and from the Corporation’s invoices.

“The Bureau's expenditures exceeded funds authorized under interagency agreements for the period
March 15 through April 14, 1994. The shortage reached a peak of $5.2 million on April 14, 1994.
The Bureau received $9 million under the interagency agreement on April 15, 1994.
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Page | of 9

RO
-‘_-‘ \\\‘,{"' P\

United States Department of the [nra=inr
[NOTE: THE INSPECTOR

3UREAU OF RECLAMATION GENERAL HAS REDACTED
Washington. 0.C, 222 FROM THIS RESPONSE
WOV ;7 PROPRIETARY INFOR-

MATION PERTAINING
TO THE CONTRACTOR

o AND ITS ACTIVITIES]

To: Cffices of Inspectcr Ganaral
Attencion: Assistant laspsctor deneral I3z Audits

From: Stepnen V. MNagnussen ' A
acund (OPActing Commissioner ‘_ﬁa.‘ NS
Subject! dratt Audit Report on Award and Adainistraticn ct‘CQntétct
Ne. .328-i~CC-40-12280 with the Enviconmencal Chamical Corpeorstica

Relatea to cthe Summitvilla Mine Sita Cleanup, 3Jureau of
Reslamacicn (Audit NO., CoIN-BOR=00I-99§)

“he 8uzrsau cf Reclamation o{fers the followang comments 1n reasponse cs the
facommendations La the sudject repore. Additisnal, comments Are 4.80 pProvided
il TNG attached. ROCLARATION AGANOW.LEdGEeS TRATt CTRArX CONTTACTING nathods and
procsaures could have besn utilized on c¢ha Summitville Preoject. Yowever.
decisicons wers made and courses of action wers taken i1n full consideszacion of
the limited Llnformacicn available and the conditicns exiating at the tilae, as
well as the long range plan £0r rsmediation at the eits. The rsport does/noec
fully receognizs ths potential CATASSrOpRLiC conditions and the Lzperative
nature of the situaction. Therafors, besause 0f Oour perspective and deptn of
undarscanding of the prodect needs, Reclamation does not Concur with many of
the report‘s findings and recommendations. .

Please note that the Ravironmental Protection Agency (s in the process of
reviewing the subject report and this memorandum. AS sSuch. 3Sur response .8
subject tc changs based cn EPA’'s commencts.

A. Delivery Orders

We ruccamend that che Commiseioner., Aureau cf Raslamaticn:
AsscomendAtion ALl
Request an audit of tha cCorporation's current digrect costs and Lndirece cost

rates and continue to analyze and consider tne need for further auditing for
future work. ]

Complied. By memorandum dated Octorer 12, 1998, che Cantrasting Oofficer
requested an asudit of the cost rates from che Oepartment of the

Interior‘s Offics of Inspector Caneral. Althougn the role of

Reclamation and the <coOnNTtractor at Summitville 13 dtsintsntnz n:d the

level of the Upper Colorade (UC) Reqion’'s involvemant in)fatuy oA :
hasardous ullegpzloanup is not clear., tis UC Reqgion wxlllgzdé{nig ';3 &
consider the need for further audits based on the level and value of

work required of the contracter in the future and the cimelinese and o
cost of optaining the audit itoformacion. Additional commmats o8.chIMLt.,
issue are astacnhed. WV ANREY
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“ a-

Ensure tRat future contract CAtes negotiated with the Corperation, wneluding
PFOPOSEd Lndizect cOoet ratas for 199% and {uturs vears. are mada provisisnal
peRaALng tna results ¢ an audit cf the rates citsd in Recemmendatisn |

i anove.
3asponan

Concur. Resoluticn of unpriced delivery orders is being made contingent

upen the results of the requestad cost rate sudit. Additicnal commanes
on ghxl issue are attacnasd. .

’

s

The responsible individual for this reccmmendation is the Regicnal
Dirseccr, Upper Cslerado Regicnal Office. Salt Lake City, Usan., =
target implementaticon date for placing csacingencies on currsnsly
uNpriced delivery orders is iomediate. The target dats for final
pPTicing of affscted corders Ls within 1Q daye of receipt cf thg cost rats
audit report. However, (mplementaticn 32 this recommendatisn cauld e
delaysd penaing resoiuticn of tne seif-insurance Lssue. '

Bacommandasian ALl

Coanduct & raview of the CArporation’s purchasing syetem to detarmine the /
izprovements needed to LaCTease competition.

iasceoas

Noncencur. The Coatracting Officer will discuss the issues of obtaining
484 maximizing cocmpatition with the contractor. However, Reelamation
beliesves performances of a full Contractor Purcnasing Syscem Revigw .8
neither prudent nor requized at this tizms. A syetem review does not
assure certification, nor does Lt assurs tlat a4 contractsr will continue
tO use acceptadble procursment methods. Furtnher, :he Federal Acquisition
Regulations (FAR] sctate that 2 gsystem review i¢ generally not performeaq
for a specific contract. These factors, combined with the declining
role of the coatracter at Summitville, <o not warrant the ccsts and
rescurces rsquiZed te perform an in-depth review. The Contracting
Officer will coatinue to monitor =he forecast of work and the potential
need for a fOorImAl system rsview.

RescomandAtion ALd

Prepare tachnical analyses of the Corporation‘s adtilicy to perform
biotreatment 0f the heap lsach pad and all future work at She Mine sits.

lasganas

Nencongur. Aeclamation i3 not aware of & regulatory reguiresent to
formally perform and document the type cf analysis recommendad.
Reclamaticn concurs that the UC Region could provide better formal
documencation of the ratiocnale and decisions made. That aspect of the
summitville operaczicon Ls being improved. However, we do not agres waith
the implication that the Corporation’s iLnvolvement in b;ctron:m'n: worx
wa8 not analyzed. A formal documsnted analysis 1§ not in the contracs
file, tut prior ts taking action, Reclamation and tPA.tuLly discuseed
the requirsments of the work and options befors deciding on a final
course of action. Considering currenc conditions related to the
delivery order and tne staff worklocad. we do not believe that :-; | ana
crsating these discussicens and consaideraticns would be a meaningiul &
valuable use of resources.



APPENDIX 4
Page 3 of 9

The report appears t3 have confused reviewling a contracter’s propesal
Wit IavViewing a contIZacter’'s responsibility. It errcnecusly quotes

48 CrR 15.808-~4 as requiring & tecnnical analysis of The contractor and
Nis abilizy t©o perferm the work., The FAR citaticn actually requizes a
tecnnical analysis of the concractor’'s proposal ~- ths rsascnableness cd
the csans, Sannsrs, And Methods the CONTTACTEST plans €O utilize in
pericrmance. RAViISWAING & CONTEACTO 8§ responsibilify and Ris ebility ©3
perform the work Ls addressed in 48 CFR Part 9. ThOSe rasgulaticns ars
CleAr that & CORTractsr’' s resources to perform work include
SUDCONTTACTING and leasing Or reating equipment When necedsary (Sudbpaze
9.104). The audit rsport did not nots that the CONTracesr competizively
obtained the major subcontracts citad Ln the respore. ,

Racoomendacisn ALl

Ensure, Lf the tschnical analyses cited in Reccamendation 4 above resull .2
detarminations Chat tile COorporation is not adle to pertfsrm the work ’
IeguUiIsemencs, tHAC The coNtract (s awarded tO & CONCractor that ia aple to

Ferform the work. This may require the Bureau t3 close cutr currant delivery
orgers witl the Corparacien.

2ssponas

Nenzoncur. The Contracting Officsr on the Summitville Projeez, in
eonIunction with EPA, has Alwaye s0ugRiit ta use ApPPropriate and feasible
Dethods tS pProcure the work under it dirseticon and will cantinue to do
80. The major rationale fer usiliing the Corporation on tasks that
ultimately required considerabls subcontracting was to coerdinate
integrfacing activitias at Summaitville, accommodate funding, and minimize
the procucrsment cycles. That Relped keep the project on scheduls, thus
ainimizing overall monetary and environmental impacts. Additionally,
during the epring and summer of 1994, Reclamation‘s consctructicon
conctraccting scaff in the UC Region decressed by more than 10 percent as
a result of Pederal downsizing mandates: however., it has realized a
notable i{ncrease in worklicad eince chen. Additional cocmments on this
Lssue are attached.

accamendatian ALl

Use competitive contracting precedures for the balancs of work at tha
Summitville site unless sole scurce procursments are justified.

concur. - As stated previously, the contracting Officer., Ln coajunction

with TPA, has always sought to use appropriate and feasible methods <o
* procure the work under .ts direction, and will continue to dao 8o in

considazraticon of all facters that affect the Summitville project.

B. Cantzact Moaitoring
Regozmandasicn 8.1

We recommend that the Commissicner, Bureau of Reclamation, implement site-
specific LNIPECTIONn pProcedures to provida reascnable assurance chat
contracters use efficiesnc methede and effective cost controle. Procedures
shouid include verifications of number of personnel, equipment usage, and
materials consumed during production; measursments of regources used aqu:nt
contract perfOrmance Criteria; and provisions to correct defrciencies wne )
inspectcrs encounter irnefflicient uses of contraceor personnei, equipment. T
materials.
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Aeancose

Noaconcusr. QReclamatisn bdaliaves LT L8 reeting FAR resqQuirsments o
PIOVida appropriate OVersight by using monitoring proceduras consisteane
with TRCee typically used f3r the tYpe ©f work and conaitisns at ==
T 8488 And as requized Sy IZPA.  Reslazatisn‘s inspecetion stafs g
experienced and well :irained L(a inspecticn procedures. <he standard
Pfocesdurss used provids sufficient verificatisn of rescurcss used. The
wOrk 18 under regular review and evaluation to decermina the
Appropriataness of the effort and rescurces being asxpanded and 2
dddrsse any identiflsd cdeficiencies. Reclamaticn and EPA will centinue

O perform regular evaluations. Additicnal commants on thig 188ue ars
astachad. /

€. Cantract rinancing

We reccomand the Cocamissioner, Bureau of Reclamaticn. direct apprepriate scaff
tos

-y M

Establish controls to ensure that contracting cfficers do net allew .

CONEIAcCtIrs to continue worx &Lter funding 4ar a prsjsct .8 no loager
available.

Aaapcnie

Noenconcur. Reclamation has provided as much control as L8 reascnable in
gogazrd tc this mactsr. Contracting Officerse, as well as all other
Acquisition staff and others with substantial acquisition involvament,
4re knowledgsabls cf the Federal and agency policiee., proecsdures, and
requirsmencs related to contrsct chbligations and funding. Tha seaff ars
eaployed 9T their expertiss and are expectsd to perform in accerdance
with the applicable standards/laws and apply geed dusiness judgewment.
Thersfore, no further controls are considered nacessary.

Reclamation acknowledges, and in no way discounts., that there vere casn
flow problems between EPA and Reclamaticn tihat resulted 1 a period wnen
there were insutficient ‘unds under tNEe LATEr=-ageNcCy agresment t3 cover
the costs being incurred by the contracter. The funds were availiadle
within EPA) however, .ntsrnal difficulties daelayed the transfer cf thoese
funds. At tlat time, Reclamation‘'s procsdures also may have rmpacted
that funding flow. Since that time. there have been no further
deficisncies encountered under i1nteragency agreements related to the
Summitville project. Additicnally, Reclamaticn has delegaced authority
and responsibility for hasardous waste agresments toO the Reclamation
office where it is being adminisctered, which will greatly .mprove the
administration cf those agreemente.

The EPA was called tgo Summitville t9 prevent a catastrophic release of
hasardous substances into the envicronment. It was imperative that the
wozk at the site continue in order to praclude mors environmental )
damage, keep the project on schedule, and mxntnng future project soscs.
Alleowing the contracteor te proceed with the work in the absence of
adequate funds in the intsragency agreement (IAG) wae never done witl
disregard of the potential probleas cthat could be incusrred.
Additicnally, EPA and Reclamation were acting within the authoricy
provided under applicable laws and regulaticns. Leading up to angc
during the pericd noted, there wers frequent discussions noewocn‘h ‘o
Region‘'s contracting staff and EPA’'s Remedial Project Manager. The A
had the funds available. and the continuation of work was always ac
their request and with their augthorizaticn. Laws and reguiacions
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epplicable ts cthis type of actian provida fcr reimbursement
igenc.es wnen EPA authoriies the expendaitures. Tha Ecencmy Act. under
whRich [AGS are authorized, aleo contains provisions for tha searvicing
Agency (Reclamaticn Ll the L0BEALATE CaARA) =2 recelve payment ¢ar aceual
COsta after Tn@ SUPPLLES OF SECYICES Nave Deen furnisned. T~he funds
nNecessary tS cover the unfunded Summicville expenditurss were authorized
Dy EPA ang the IAG was azended accoraingly.

=c aseisting

Additionally, your cffics audited Reclamacion’'s Superfund IA3s for tne
years 1988 ta 1993. Those audits indicats that sach Year the 018 founa
instances of coscs tfacurred thas wese not coversd By tne IAGs. The-
recommendations required Reelamation to ontain amendments fram EPA fap
COStS Lacurrsd tRAt were Jreater than tnose specifically authorized by
the agreements and not reimbursed by the agency. ’

Aacozmendasisn .2

Coorainats with thg Agency the ameune, availability, and ti3ing cf fundine sa
8 t3 avoid the interrupticn of worx on the project.

Aaaponss

Complisd. IPA and Reclamation have and will continue to pian and
coordinate the work At Susmitville in full consideration ©f all
affacting factors and 80 as ts avoid interruption of the work. /

Racoaxandation C.23

Catermine whether payment cf the fix -ua- appropriate. ¢
the payment was not appropriats, the should be rescovarad from the
Carporatien.

Aaamcnse

Coapliad. The Contracting Officer has rsexamined the conditisns
surrounding the profit/fee paid to tne Corporaticn under Oelivery Order
No. C1J, and has found profit to be allcwable. The audit ratescences
pPrior agreement t3 no profit allowances on guBCONETACLRA WOrKk: nowever.
that agreement was specifis to time and materials type delivery orders.
such as Nos. 009 and 012. Pricing of Delivery Order No. Ol] was Dasea
on actual coses for the work. Profit or a fixad fee .8 allcowanle on
that type of contract action and is lLimited to 10 percent by regqulaticn
(48 CTR 15.903). Thesetore. the @ percent profit/fee allowed in the
order was within regulation.

/

Protit/fee is a negotiable item, and therefere, the rate/amount allowed
{s up to ths professicnal judgement ¢f the negotiator(s) in
consideration of asseciated circumstances and guidelines. Final
.Agreement on the price of the delivery crder has been made and the
raquired documents signed by tnhe contractor and Reclamiticn, 8O the
agreemant (8 binding on both partiss. Since pro!itl{co is allowable for
the Delivery Order and the parties are legally bound by the agrsesentc,
there (s no need nor legal csurse ¢f action to pursue recovery.

We regret the number of issues with which we do not concur and hope that any
future audits will reflect a more ccllaborative effore. If you have any

quest.ions or requirs additional documentation., please contact Luis Maeg ac
(303) 236-3289, extension 248%.

All Deletions X-4
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Additicnal Comnencs
Srafs REpOrt Sf tne Summizvilla NLns SLZ9 Claanus
(C=IN-BOR=QC1I-38)

SACX3ROCND

in the filIin paragraph of =ne Jaekground, the TEPGrT STAtES TtIAT tne supject
Sontract was awarded with g limit *. . . not to exceea $300,C00 . . .." We
have ceen unanis to f.ind wnere such & limztmation Ls specifisd: and can only
{ing thar amount L3 the Price Negotiation Nemorandum for the initial contract
twagd., [n the memorandum, that amsunt (5 statad tO DO the "estimacsed”
Contract amount. Since tne contract L3 a multi-year Lnatrument, chat amsunt
ceprasentad an eetimATe Of the total accumulated orders fOr the first year and
i3 no way represents a "not to exceed’ limitation. We recommena the statasent
b. rm'“. "

1

A. DELIVERY ORDERS

in the first paraqgraph of felivery Orders, =Ne TePOrt Statas that th8 over-
LRCOvVery Gf CSNEZACT S38TtS was “. . . (in addition T2 Profit wnich was based cn

percent cf tN@ total direct coaes.” Ve are unaple to find this lLaaguage Lo
<R8 contract, Jelivery ordsr dogumants, or the asseciated audit rasport of the
contractar s pLliings., 7The rate for profit or amount 3¢ fse and wne base =2
WRLCH lT L8 appliad has varisd depenaing on the type of aceion (tims and
oaTSriala, Cost-plus~-fixad-fee, ete.) and naturs of thse work. <o rsgommend
28 sctatament e revised TGO rsad, "This amount was Lo additien to any profis
paid dirsetly under tiis delivery crders."” J

agosmandasicn Al

Reclamation doas not agree with the audit report reqgarding the lavel ang
Adequacy cf the analyses performed on The CSNELACtOr’ 8 proposal. Upen
review cf the contract {iles, thle Contracting Officer believes that tnha
contracting Officer and staff rseponsible for sstablishing the centrace
acted aceording t3 the federal Acquisition Regulations (n dsterminung
tha resasonadlenese of TNe contract rates utillzing what information was
dvailable at the time. Ths actual worx performsd at Summitville was not
eAvigioned at tha tins the coatriact was dwvarcded ana .t was anticipatad
that the ordars under =@ CONTracCt would bDe relacively small ana
{ntermictant. Analysis of tRe cONtZACTtOr's proposal «as performed ac a
level cansidersc reasonadls for the anticipataa work.

RacecmancARion A2

The over-recovery of lndirect costs reported by the report may be
considarably overstated; and thus, the rssults of the forthceming cast
CACS audit may not provide as exten ne sudbject audit
report indicates. The contraceor's vere disallcowea
by the subject audit and repressent percent) of the
reported §4.1 millicn over=recovery of iadirece Without that
disallowance, thers would be no significant findings; the contractor’s
overall profif rase, Lncluding the other over-recoveries icentifiaea,
would be abou gnt -- not neceesarily unreasonable. The FAR
does nat consider unallowanle but requires & contractor
to obtain official appreval of its program from 4 cognizanc
Admin,strative Contgace gizer (48 CFR ,308)

. and L§ currently involve PFAR required approval process
with the Department cf Defense. I f that agency 4pprcves tne
ﬂ. the costs would be censidered allowable and we would

All Deletions X-4 |
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4180 accept those findings. It appeers tha enly ba.il fcr zne sudit’s
approval. L aTET B ;xs_

Basommandasicn ALS

The rsport maintains that to reduce the procursment cycle time.
Reclamacion could have invoked the provisicas of 48 CPR 6.102-2 for
pfocuring under other than full and ocpan competition for ramaeons of
unusual and cospelling uzgency. Hewever, the provision only allows the
Governmant to limit the sources sought., not 3 8Ale sourcs the )
procursment as the report may indicats. TFurther., .t does not alliminate
the need to provide adequate time to prepars and review propesals. <he
provisions also require higher level jussifications and approvels. wnich
4dd to the procursment time frames unless determinatisn ia maae that
they can be prspared posteaward.

Aleo, cthe compaArison of the initial Cropsy waste removal performed by
the Corporation to the follow-on contract te Rust Remedial Zervicss
falls ¢S consider numercus factors that make the taaks incomparaslis.
Though each action was for removal of material from the same genersal
arsa., esch had different caquirsmsents, yet the audit analysis do@s not
OXTTACT tNA coets for unzelated work before determining the allaged uait
pPrices. Ancther significant variable is that esach sction was perforzed
under very diffsrent climatic and environmsncal conditicns. Ths U%S.
Army Corp of Ingineer’'s equipment cost guidese censidar up %o a

40 percent increase i1n OPEration and MALNCENANCE COSTS fOF severs use
conditions. This is Lin addition to the cost increases due to decreased
productivity of both equipmasnt and personnel resulting from chose
conditions. The report also infers that the Corporation’s costs would
have been less had thay owned the necessary equipment yet ccmparss che
Corporation’s costs to those of Rust Remedial Service who rented the
majyority, if not all, of their heavy constructicn equipment.
Additicnally, the costs of mobpilizing owned equipment from a
considerable distance to the site oftan makes renting or lLeasing loecally
available squipment more coat effective. Therefcers, we balisve the
Cited comparison L3 irrelsvent.

B. CCNTRACT MONITCRING
2agocmandasian 8.1

Reclamation dces not agree with the contention that writtsn proceduras
were nNOt established and that the cONTtracior’'s performance was not
documented. Ths daily report for water trsatment Ls self-explanatory,
and the detail of its format provides a written procsdure of iisme to be
checked, as do the other inspection reperts used at the site.

Water treatment facilities typically cperste with minimal {nspeccticn
other than quality control tasts on effluent. That testing .s being
perforzed more vigorously than normal at Susmitville because of the
stringent standards imposed on the site by the Stats of Colorade.
Compliance with those standarxds was also being independently ;nock-d
downstrsam of the site by the Technical Assistance Group (a liaison
group composed of local community and industry reprssentatives) and
U.S. Geological Survey. Since effluent monitoring provides the primary
monitoring for the facility and full-time inspecticn is not noc.-:ary.
plant inspection can be incorporated {(nse the inspection effores for.
other activities at the site.
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The water quality standards and monitCring 4l80 cONTtrol the ameunt of
BATOTLALS used in water trsataent. Over—-usage of those Chemicals has as
detrimentil an effact cn the wWaATer QUallily as under-usage, so ths
stancaras inherently provide coansumption centrol. Additicnally, laex of
alternacive usee {or tla DAtETrials at the siter packaging,
TTansportaticn, and delivery restrictions:y lack of altarnative markecs

ia close proximicy tao Summitville: and the rvisks and difficuley ot
transporting matarials bagk down che 18 milas of mountaineus acsess o
the site virtually eliminate the pessibillity of the material being used
far other purposes or atslaa.

Because of the iselated location of Summitville, all coemtracesrs are
Toquiresd to shuttis staff to and from the site. Alse, siance it i3 a
designated hazardous wastse sits, CSRA regulations requirs logging the
date and time of all individuals entsring or lsaving the site. Thase
two conditions cIeate a proven msthod of verifying perecnnel at the sits
and. ageist the inspection staff in syetemacic and zoqullr versficatian
of those resgurces.
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-v"a UNITED STATES ENVIRONMENTAL PAOTECTION AGENCY o1, | .: -
REQION Vit
A\ /) 929 18th STREET - SUITE 600

OINYVER, COLORADO 80201-24¢¢

Ref: A4BPR-8R-A Decexder 13, 199%

Cherley Calhoun, Regicual Director UC-100
US Buresu of Reclamatica

Upper Colorado Regqionmal Office

138 South §tatse Street, Room 6107

Salt lake City, UT 84138-1102

EPA CCOMMANTS ON BUREAU KESPONSE TO DRAFT AUDIT REPORY

ReL: (8) §.V.agunusveai0l@ 11/23/95 for BUTERM Tesporses
(b) DO 0IG Dzraft Audit Report (C-IN-BOR-003-%S3)

Dear Charley:

The Environmental Protectica Agescy (BPA) offers the
following comments after revieviag youx respouses ded to us
an memorandum gef. (a] t0 the subject Audit report (ref (B)]., We
have completed our review of the audit report and shaze your
concercs with some of its findings. WMNe fully support your
position wasre you felt it necessary to stats your nomecncurrence
with many of the report‘'s findings and secaumendaticns.

We appreciate your cansideration iz allowing us tec ccoment
OF. yOur responses. We uaderstand the following comoants will be

forwvarded to the DOI QI4G.
C. c::mce Fisancing

Kscommendation C.J

Escablish concrols to emsure that coutractiay officers do not
allow contractors to continue work after funding for a project ts

no longer aveilable.

SRA_Coment

Altrough EFA had sutticient Uiy avuilable for che Summitville
IAG, a reprioritizatian process Zad to take place to physically
send fuxds to Reclamation. TRIg process was vexy time-coosumiay,
thus Jdelayiug the tzrmpsfcr and creating the aored canh flocw
problems. While EPA did pot and could rot require gnclm:ian
to remain at the Sumnitville site durisg that time, it has been
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EFA's assssstent that Xeclamation acted a‘qare?rtdtely in esach
lnatance sud wag, ticrefore, fully reimbursed for costs incurred
during thoge timas. Jror xaclamation to have abandened ths site,
even for a fsw dayw, would 2ave destroyed ALL witer treatment
capabidlity act the a2its and doomed t2e AlAmOSA WRteryhed to tctal,

if not catastrophic, destruction of an amnual $200 millicn
agricultural industry., If =PA bad decided izstead to recover (e
Alamosa watersheq after such & cessaticm, cogts izcurrzed would

have been much higher and restormtian legs effective.

We trust you will usdecstand cur zeed t0 8dd tha above
compents to yous responss to these igsusa. Wa hope that tie
tinal audit Zeport will contain our conpeemts and reflact gur
Agency's interest. We remain committed to cur collaberamtive

effort, both ia the Summitville cleanup and in thls suaic. It
bave any questions ot roquise additional documentation,

you
pleass contact taura Williame at (303) 313-6660.

fincerely,

* J

¥xx X. en »
Assistant Regicosl AMdministrator
cems jretsction and

Repediatica Divisioa

Luis Maes, Audit Liaison officer D-5010

US Sureau of Reclamatiose

Denvey Technical Cetter, Bldg €7
PO Box 285007

Deanver, CO 80335-0007

Dule Vodabaal

nrrcy levess
Mixe Ward(OUC-800)
Laura Williame

ey
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STATUS OF AUDIT REPORT RECOMMENDATIONS

Finding/
Recommendation
Reference Status Action Required
Al, A2, A6, and C.2 I mplemented No further action is required.
A3, B.1, and C.1 Unresolved Reconsider the recommendations,
and provide a plan identifying
actions to be taken, target dates
for implementation, and titles of
officials responsible for
implementation.
A4, A5 and C3 Unresolved Respond to the revised

recommendations, and provide a
plan identifying actions to be

taken, target dates for
implementation, and titles of
officials responsible for
implementation. If nonconcurrence
is indicated, provide specific reasons
for the nonconcurrence.
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ILLEGAL OR WASTEFUL ACTIVITIES
SHOULD BE REPORTED TO
THE OFFICE OF INSPECTOR GENERAL BY:

Sending written documents to: Calling:

Within the Continental United States

U.S. Department of the Interior Our 24-hour

Office of Inspector General Telephone HOTLINE
1550 Wilson Boulevard 1-800-424-5081 or
Suite 402 (703) 235-9399

Arlington, Virginia 22210

TDD for hearing impaired
(703) 235-9403 or
1-800-354-0996

Outside the Continental United States

Caribbean Region

U.S. Department of the Interior (703) 235-9221
Office of Inspector General

Eastern Division - Investigations

1550 Wilson Boulevard

Suite 410

Arlington, Virginia 22209

North Pacific Region

U.S. Department of the Interior (700) 550-7279 or

Office of Inspector General COMM 9-011-671-472-7279
North Pacific Region

238 Archbishop F.C. Flores Street

Suite 807, PDN Building

Agana, Guam 96910
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Toll Free Numbers:
1-800-424-5081
TDD 1-800-354-0996

FTS/Commercial Numbers:
(703) 235-9399
TDD (703) 235-9403

HOTLINE

1550 Wilson Boulevard
Suite 402
Arlington, Virginia 22210
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